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NOTICE OF PUBLIC HEARING

A written petition (“Petition”) was filed by certain property owners on February 16, 2016 with
the Commissioners Court of DeWitt County, Texas (“Commissioners Court”) requesting the
following pursuant to Chapter 251 of the Texas Transportation Code: the discontinuance,
vacation, and/or abandonment by DeWitt County, Texas (“County”) of a portion of Oliver Road,
same being & county public road located in the unincorporated area of said county, as described
in the Petition, a copy of which is attached and incorporated by reference.

A public hearing regarding this Petition will be conducted by the DeWitt County Commissioners
Court on Monday, March 28, 2016 at 1:30 p.m. in the Commissioners Court Courtroom, First
Floor, DeWitt County Courthouse, located at 307 North Gonzales St., Cuero, Texas 77954.

Please make plans, if desired, to: (1) attend this public hearmg, end (2) present testimony and/or

other eidence to the Commissioners Court for or against the Petition.
(oot Forice

Daryl L, Fowler, County Judge
DeWitt County, Texas
Date: March 4, 2016
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NOTICE OF MEETING - DeWITT COUNTY COMMISSIONERS COURT

The Commissioners Court of DeWitt County, Texas, will hold a SPECIAL meeting on the 28" day of
MARH, 2016, at 1:30 PM. in the COUNTY COURTROOM of the DeWITT COUNTY
COURTHOUSE, in Cuero, Texas.

Pursuant to authorization provided by and limited therein by Title 5, Chapter 551 of the Government Code,
DeWitt County Commissioners Court reserves the right to meet ina closed session on any agenda item
should the need arise. Immediately before any closed session, the specific section or sections of Government
Code, Chapter 551 which provides statutory authority will be announced.

CALLT RDER;PLED EOFA LEGIANCE &I VOCATION.

NEW BUSINESS:

1. PUBLIC HEARING: A written petition (“Petition”) was filed by certain property owners on
obruary 16, 2016 with the Commissioners Court of DeWitt County, Texas “Commisslotiers
Court”), the governing body of DeWitt County, Texas (“County”), entifled: “A PETITION BY
PROPERTY OWNERS OF DEWITT COUNTY, REQUESTING THE COMMISSIONERS
COURT TO DISCONTINUE, VACATE AND/OR_ABANDON A PORTION OF A ROAD T0
THE PUBLIC.” _The Petition requests the followlng pursuant to Chapter 251 of the Texas
Transportation Code: the ‘discontinuance, vacatlon, andor abandonment by the County of a
rtion of Oliver Road, said yoad being a county public road located in the unincorporated area o
said co ro bi  ro Co A-10 | .Hu e e
(4-230), Memphis E! Paso & Pacific Railroad Company Survey (A-358), and Alex Hamilton
Survey (4-609) therein, and sald road being located in DeWitt County Commissioner Precinct No.
lie i e n hs ilb o ce te  sin ] n

Monday, March 28, 2016 at 1:30 pm. in the Commissionert Court Courtroom, First Floor, DeWill

ounty Courthouse, located at 307 h Gon ero, Texas 77 Please make plans,
desired, to: (1) attend this public hearing; and (2) presen! testimony and/or other evidence to the
Commissioners Court for or against the Petition. :

CLOSE PUBLIC HEARING. ' '
EXECUTIVE/CLOSED SESSION: A closed meeting will be held pursuant to Section 551,071 of

the Texas Government Code (consultation with attorney) for the Commissioners Court to consult
with and seek advice from its attomey, as needed, regardingany topic listed on the agenda posted for

this March 28, 2016 meeting. :
4. DISCUSSION AND POTENTIAL ACTION: Pursuant to Chapter 251 of the Texas
nsportation Code and other authorlty, d lon and pote fi oce the
County Commissioners Court on the following matters related to the February 16, 2016 Petitlon
ed with the Co, oners Court and described in Agenda Item No, 1 above {t ontel
which agenda item are incorporated by reference): n n on said Petition; (2) S in,
a nal d ~t on P tan d r

1

ol
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S. ADJOURN. [ | '
07{3'/?/;&/{/)4 -Jf.,"‘_,‘/l,,»"'"‘“"“"‘“-
Cobnty Judge = /-
4

CERTIFICATE: ] hereby certify that the foregoing notice was duly posted by me on the bulletin {oard at

the elevator on the fnrst floor of the Courthouse at 307 N. Gonzales St, Cuero, Texas, on the Z2nl day of
MARCH, 2016 597 D> (AM/PM., which is at least 72 hours prior to the scheduled meeting.

f\["liﬂ‘l,w PLM) m County Clerk By: : Deputy
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PUBLIC HEARING

March 28, 2016

WITNESS LIST

“A PETITION TO CLOSE A PORTION OF OLIVER ROAD”

FOR:

AGAINST:

Oliver, Robert (Self)
Schwartz, Marcus, Attorney for Robert Oliver and Mark & Betty Zgabay

Zgabay, Mark (Self)

Carson, John (Self)

Elder, Donald (Self)

Elder, Patrick B. (Self)

McGinnis, Davin, Attorney for Devon Energy

Ramee, Walton (Self)

Waggoner, Justin, Attorney for BHP Billiton Petroleum

Registering, but not testifying:

AGAINST:

Carter, Teddy (Employee Devon Energy)

Dixon, Drew (Employee of BHP Billiton Petroleum)
Johnson, Jeffrey W. (Employee of BHP Billiton Petroleum)
Lange, Floyd (Self)

Leech, Ronnye (Employee of Devon Energy)

Owen, Brian F. (Employee of BHP Billiton Petroleum
Perez, Oscar (Westhoff Fire Department)

Willette, Lynnae (Employee of BHP Billiton Petroleum)

Registering, but not registering an opinion:

Pennell, Tim (Self)
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PROPONENT
Exhibit #1
Contested part of Oliver Road from
Eastto West
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P OPONENT
Exhibit #2
Contested art of Oliver Road looking
East
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Photos from Oliver Road; 7.31.14

Proceeding east .... Jeep approaching.

https://mail.aol.com/webmail-std/en-us/PrintMessage

Page 5 of 5

1/22/2016
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Photos from Oliver Road; 7.31.14 Page 1 of 4

, l
From Robort Ol r <ofiver robo com>

)D
To: Mark Schwartz < reustschwariz@@ ol com>; Robort Olivar <olivor robort - mo coms ( , 03
Subject Photo from Olivor Ro d,7 31 1

Date Thy, Jul 31, 2014 1030 pm

Contin ingnorth .......... ... A

https://mail.aol.com/webmail-std/en-us/PrintMessage 1/22/2016
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Photos from Oliver Road; 7.31.14 Page 2 of 4 o
Ppoporth’ "?@1 % “)

Continul gnorth ..............

https://mail.aol.com/webmail-std/en-us/PrintMessage 1/22/2016
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Photos from Oliver Road; 7.31.14 Page 3 of 4 o
p " /»A,Jé' wr D
(3%

Continuing north .............. L g e r e )

https://mail.aol.com/webmail-std/en-us/Prin  essage 1/22/20 6
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Photos from Oliver Road; 7. 1.14 Page 4 of 4

w4
P [INT
(457
Cattle grazing in unfenced rea alon side the road.
v R € 1y 16 )
htips://mail.aol.com/webmail-std/en-us/PrintMessage 1/22/2016
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Mrom: rocknzranch rocknzian h@gvec et A E
Subject:
Dato: arch 4, 2016 at 4:16 PM
To: marcusfschwartz mariusischwd 2&@a0 co

)

0y oA

Som vathoSamam Gala SBHSACTIVE™ anA 2T 4G TE smal  one
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Photos from Oliver oad Page 1 6f 5

From Robort Oliver olivor robert  mo com»
Yo' M 1k Schw riz <maie hwnz@iao! com>
8ub cL Photo from Oliver Ro d
1. Thy, Jul 39, 2014 © 30 pm

This show where the county had 45'd my two corners to Oliver Road. The guys in the photo are worke
corners back

...........

Peororenr 4y /- 28 5)

http://mail.aol.com/38727-416/aol-6/eu-us/mail/PrinlMessage.aspx 9/11/ 014
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SMYSER KAPLAN & VESELKA, L.L. .

BANK O AMIRICA CENTER

700 LOU STANA SDITE 2300 HOUSTON. TIXAN 77002 JL/S?/ vt

TELFI HONF 713,220.2300 FACSIMITF 713.223.2320

Direct Dial Number Author’s E-mai) Address:
T13221-2343 jwapgoner@skv.com

Marc 24,2016

Commis 1oners Court of DeWitt County
c/o Hon. Daryl L. Fowler

307 North Gonzales Street

Cuero, Texas 77954

Re:  Opposition to Petition to Discontinue, Vacate and/or Abandon a Portion of Oliver
Road, a Public Road of De itt County

Commissioners:

I writc on behalf of BHP Billiton Petroleum Prop ‘es (N.A.), LP f/ k/a Petrohawk
Properties, LP, BHP Billiton Petroleum (Eagle Ford Gathering) LLC f/k/a EagleHawk Field
Services, LLC (“BHPB Gathering”), and their affiliated entities (collectively, “BHPB”) in
opposition to he pending Petition filed by r. Robert Oliver, Mr. Mark Zgabay, et al.,
equesting discontinuance, vacatur, and/or abandonment of a portion of Oliver Road. BHPB
values its rela ionship with De itt Cou ty and has striven to be a responsible and contri uting
member o heco u iy. BHPB owns more than 250 surface acres of prope y in the County
located in close proxim'ty to Oliver Road and, together with its joint working interest owner,

evon Energy, holds oil and gas leases on more than 80,000 acres of land in the County. As a
result of its oil and gas exploration and production activities, BHPB has paid more than half a
billion dollars of royalty revenue to DeWitt County residents and property owners. In the last
two years, BHPB’s joint operations with Devon have contributed more than $50 million in ad
valorem tax revenue to the County. In the last t o and a haif years, BHPB has made
approximately $850,000 in charitable contributions to various causes within the County.

BHPB respectfully urges the Court to deny the Petition for closure of a portion of Ohver
Road—a road in which the County has a continuing public int rest and that is vital to BHPB’s
ongoing operations—for at least the following reasons:

1. The County’s designation of the contested portion of Oliver Road as a
county road on the DeWitt County road map, adopted in accordance with
Chapter 258 of the Texas Property Code, constitutes “conclusive
evidence” of Oliver Road’s status as a county road and of the public’s
right o use the road.

554497 2
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Commissioners Court of DeWitt County
March 24,2016

Page 2

554497.2

BHPB purchased over 250 acres of land in DeWitt County adjacent to
Oliver Road and invested substantial resources developing infrastructure
in reliance on its right to use the contested portion of Oliver Road.

There is presently no other viable route for BHPB to obtain ingress and
e ress to and from its property in the County. Creating a viable alternative
route would require more than half a million dollars in improvements to
other County roads.

Any potential alternative route to BHPB’s property is substantially longer
than the route containing the contested portion of Oliver Road. As such,
closing Oliver Road would (1) increasc emcrgency responsc time to
BHPB’s property and (2) impose additional road maintenance expense on
the State and County by necessitating BHPB’s use of longer stretches of
public roads to reach its property.

The burden on the two Petitioners who own property abutting the
contested portion of Oliver Road purportedly created by BHPB’s
operations is minimal. BHPB estimates its current and future operations
will require heavy trucks to travel the contested portion of Oliver Road an
average of five times or less per day. Moreover, granting the Petition
would result only in transferring whatever minimal inconvenience these
Petitioncrs claim to face to other County residents whose property abuts
any alternative route BHPB might use.

Petitioners seeking to close the contested portion of Oliver Road have
themselves reaped tens of millions of dollars in royalty revenue from
BHPB's operations and will continue to receive substantial royalty income
in the future. It is unfair for Petitioners to derive an economic benefit
from BIIPB’s operations and simultaneously demand that the County
burden BHPB with additional costs by closing a road critical to BHPB’s

operations,

Petitioner Robert Oliver acquircd property adjacent to the contested
portion of Oliver oad with knowledge of BHPB’s ownership of property
i the same area and use of the road in its operations. He should not be
heard to demand closure of the road based upon BHPB's use thereof,
when he acquired his property with knowledge of BHPB's use of the road
to access its property and conduct operations in the area.

BHPB understands that Petitioners Mark and Betty Zgabay have
previously demanded that the County expend public funds improving the
challenged portion of Oliver Road. Mr. and Mrs. Zgabay should not now

PHR/30



Commissioners Court of DeWitt County
March 24, 2016
Page 3

be heard to demand that the County deed to them public property that they
demanded the County improve at taxpayer exp se.

9. The bulk of the property owners who have joined the petition either do not
own surface property abutting the contested portion of Oliver Road or do
not live in DeWitt County at all. They have no apparent interest in closure
of the contested portion of Oliver Road.

10.  To the extent the Court is inclined to grant the Petition—and BHPB
respectfully submits there is no basis to do so—the Transportation Code
requires further notice to utility easement holders, including BHPB
Gatherin , before entry of an order vacating, abandoning, or discontinuing
the road.

1. Oliver Road is indisputab y a County road in which the public has an existing right
of access.

The Petition states that the contested portion of Oliver Road is “alleged by DeWitt
County to be a public road.” Oliver Road is not merely “alleged” to be a public road. It is,

indisputably, a public road.

Chapter 258 of the Transportation Code provides that “a county may clarify the existence
of a public interest in a road” by adopting a county road map through the process specified in
Chapter 258, Tex. Transp. Code § 258.001. Once a county adopts such a map, a property owner
“may contest the inclusion of the road in the county road map by filing a suit in a district court in
the county in which the road is located not later than the second anniversary of the date on which
the county road map including the road was adopted.” Jd. § 258.004. Absent a suit challengin
the inclusion of a road in the county road map within the two-year period following adoption of
the map, the “county road map . . . is conclusive evidence of: (1) the public’s right of access over
a road included in the map; and (2) the county’s authority to spend public money to maintain a
road included on the map.” Jd. § 258.003 (emphasis added),

As reflected in the Court’s minutes, the County adopted a map pursuant to Chapter 258 in
or about July 2007. The official County road map specifies that Oliver Road, including the
contested portion thereof, is a county road. No property owner—including Petitioners now
before the Court— as ever filed suit challenging the inclusion of Oliver Road on the County
road map. To the extent Petitioners now challenge Oliver Road’s status as a public road, they

! BHPB notes that the Petition contains only a conclusory demand for the vacatur, abandonment, or discontinuance
of the contested portion of Oliver Road and sets forth no reasons why Petitioners seek such relief. To the extent
Petitioners offer arguments at the public hearing on the Petition, scheduled for 1:30 p.m. on March 28, 2016, that
BHPB has not anticipated and addressed herein, BHPB respectfully requests the opportunity to submit supplemental
briefing and evidence to the Court a reasonable amount of time after the hearing to address any such issues.

554497.2
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Commissioners Court of DeWitt County
March 24, 2016
Page 4

are more than six years late in doing s0. Oliver Road’s inclusion on the County road map
conclusively establishes its status as a public road,

By adoptin a County road map includin Oliver Road, the County legitimately claimed
its public interest in the road. No legitimate basis exists for the County to relinquish that public
interest as requested in the Petition,

BHPB spent substantial resources purchasing and improving property in DeWitt
County in rclinance on its right to use the contested portion of Oliver Road.

In 2013, BHPB purchased more than 250 acres of property in the County to serve as the
site of a Central Delivery Point (“CDP”) that would ather and process gas and other
hydrocarbons produced by surroundin wells in the County. Exhibit A (Affidavit of Brian F.
Owen). Because BHPB would necd regular, reliable access to the CDP, both during and after
construction, the availability of public road access was critical to BHPB’s decision on where to
purchase property to build the CDP. Jd. The contested portion of Otiver Road, which had been a
public road for decades and which no property owner challen ed being included on the County
road map, provided the safe, reliable access BHPB sought. Id. BHPB therefore purchased the
site for its CDP and thereafter investcd substantial resources building the facility in reliance on
its public access ri hts to use the contested portion of Oliver Road. 14 BHPB further spent
more than $30,000 of its own funds improving Oliver Road, including the contested portion,
again in reliance on the fact that BHPB would have continuing access to the road. /d’ Given
the size of BHPB's investment in reliance on Oliver Road’s status as a public road, it would be
unfair and improper to now close the road. Cf. Moore v. Commissioners Court of McCulloch
Cry., 239 S.w.2d 119, 121 (Tex. Civ. App.—Austin 1951, writ ref’d) (“We are unable to find
any authority for a Commissioners Coutt to closc or order closed a public road over the protest
of an owner of land abutting a public road previously maintained as a part of a highway, and
which owner having bought his property in relation to such road, as owner had acquired a
property interest in the public road or highway. This property interest entitled the plaintiff to its
use free from obstruction or hindrance by the appellee.”).

3. No viable alternative ingress and egress routc to BHPB’s property presently exists.

The Petition should also be denied because BHPB presently has no viable route for
ingress and egress to and from its property for the heavy trucks and equipment necessary to
BHPB'’s opcrations other than the contested portion of Oliver Road.

Attached hercto as Exhibit B is a map depicting the location of BHPB’s property in the
County, where its CDP is located. The current route BHPB uses to access its CDP, via the
contested portion of Oliver Road, appears on Exhibit B in yellow. The other conceivable
alternative routes include the following: (i) a route via Elder Road (depicted in pink on

2 Attached as Exhibit E are photographs reflecting BHPB's improvements to the contested portion of Oliver Road.,

554497.2
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Commissioners Court of DeWitt County
March 24, 2016
Page 5

Exhibit B), (i) a route via Cheapside (depicted in reen on Exhibit B), and (iii) a route via Wild
Road (depicted in orange on Exhibit B).> None of these routes presently constitute a viable
alternative for BHPB to reach its CDP for several reasons.

All three potential alternative routes include the northern, uncontested portion of Oliver
Road depicted on Exhibit B in blue. This portion of Oliver Road contains a low water crossing
ridge that poses a flood risk in heavy rain, potentially precluding access. Exhibit B, Photos
Blue 9, 10. Additionally, the northem portion of Oliver Road is & heavily rutted dirt road with a
sharp tum that would require substantial improvement before it could be used in BHPB’s
operations, Exhibit B, Photo Blue 1-8. According to an estimate obtained by BHPB, it would
cost more than half a million dollars to undertake the improvements necessary to render Oliver
Road, as well as portions of Elder Road, a viable potential alternative access route. Exhibit A.

The remaining portions of all three potential routes pose & variety of problems, depicted
in the photographs attached to Exhibit B, including the following:

- narrowness of the roads and visibility distance limitations make two-way
traffic hazardous; e.g,, Photos Pink 2, 5, Orange 12, 14;

- sharp turns with limited visibility; e.g., Photos Green 7, 9, Orange 9, 11;

- trees with low-hanging branches across the road present clearance
problems; e.g., Photos Green 6, Orange 2, 4, 7, 8;

- proximity of power line poles to the roads renders navigation difficult;
e.g., Photos Green 1, 2, 3;

- cattle guards across the road could be damaged by heavy equipment and
prevent two-way traffic; e.g., Photos Pink 3, Green 1, 4; Blue 8,

Additionally, the route via Cheapside (the green route on Exhibit B) includes a weight-
restricted bridge that cannot withstand the heavy vehicles necessary to BHPB's operations.
Exhibit A; Exhibit B, Photos Green 5, 8. Moreover, the routes via Cheapside and Wild Road

would require entering Gonzales County.

The lack of an available alternative route for ingress and egress to and from BHPB’s
CDP independently precludes the Court from ranting the Petition to discontinue, vacate or
abandon the contested portion of Oliver Road. See Tex., Transp. Code § 251.0 I{c) (“The

7 The numbers along each route correspond to photographs of each numbered location, which are attached to
Exhibit B. These photos are referenced herein by the color of the route on Exhibit B to which the photos relate,
followed by the number of the photo—e.g., “Orange 3" for the photo depicting location number 3 along the Wild
Road route,

¢ Additionally, there are two gas well pads located on property that abuts the contested portion of Oliver Road—
designated by green circles on Exhibit B—for which the contested portion of the road constitutes the only possible
route of ingress or egress, absent construction of an entirely new road.

554497.2
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Commissioners Court of DeWitt County
March 24,2 16
Page 6

commissjoners court of a county may not discontinuc a public road until a new road designated
by the court as a replacement is ready to replace it,”).

4. Apart from their structural inadequacy, all potential alternative routes to BHPB’s
property are substantially longer, increasing emergency response time and wear
and tcar on public roads,

Wholly apart from the inadequacy of proposed alternative routes caused by their existing
structural deficiencies, all potential alternative routes to BHPB’s property are substantially
longer than BHPB’s current route across the contested portion of Oliver Road. Specifically, the
Elder Road route is twenty-five percent longer than the route containing the contested portion of
Oliver Road.® Exhibit A. The routes via Cheapside and Wild Road are substantially longer still,
Closing the contested portion of Oliver Road will thus result in greater wear and tear on larger

stretches of public road. Id.

Even more problematic, closing the contested portion of Oliver Road will inc ease
emergency response time to BHPB’s property. BHPB understands from County officials that the
primary emergency response to BHPB's property would come from the Cuero Volunteer Fire
Department. Exhibit A. The distance that Cuero VFD first responders would be required to
travel over the only other in-County route, via Elder Road, is twenty-five percent longer than the
route via the contested portion of Oliver Road. Exhibit A; Exhibit C. Moreover, reaching
BHPB’s property via the Elder Road route may not be possible year-round, given the existence
of a low water crossing on this route that poses a flood risk. Exhibit A; Exhibit B. While BHPB
places the highest priority on safety in its operations, in the unlikely event of a fire or explosion,
minimized emergency response time is critical. Even adding a few minutes to response times
can cost lives. The same would be true of a fire or medical emergency at the residence of
Petitioners Mark and Betty Zgabay. Because the contested portion of Oliver Road constitutes,
by a substantial margin, the shortest route for first responders, it would be injurious to the health
and safety of DeWitt County and its residents to vacate, discontinue, or abandon the road.

S, The burden on adjacent property owners posed by public access o Oliver Road is
minimal.

During construction of its CDP, BHPB made substantially more frequent use of the
contested portion of Oliver Road. Now that construction is complete, BHPB’s use of the road
has dropped off significantly. BHPB now estimates that, excluding light duty vehicles, its
current operations necessitate sending heavy trucks (e.g. tractor trailers) across the contested
portion of Oliver Road an average of five times or less per day. Exhibit A. As such, any
inconvenience to adjacent property owners posed by BHPB’s ongoing use of the road is minimal

3 BHPBhas asured the length of alternative routes from the juncture of FM 766 and Bellevue Cemetery Road, as
this is the last common point, from which each of the potential routes diverge as they proceed north, Exhibit C is a
series of maps reflectin the lengths of each route from this common starting point.
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at best—and plainly nowhere near the magnitude of the burden that closing the road would
impose on BHPB,

Moreover, closing the contested portion of Oliver Road would not eliminate whatever
modest inconvenience Petitioners claim to face from BHPB’s operations. Rather, it would
merely shift that alleged inconvenience 1o other County residents with property abutting
whatever alternative route BHPB would be required to use, as well as other portions of
Petitioners’ property abutting such alternative routes. As noted above, this would impact more
adjacent property owners, as all possible alternative routes are much longer. As the map
attached as Exhibit B demonstrates, there is only a single permanent residence structure along
BHPB’s cutrent route using the contested portion of Oliver Road and between five and ten
residences adjacent to each potential alternative route.®

6. Petitioners have profited substantially from BHPB's operations,

As noted above, BHPB's operations in DeWitt County have resulted in royalty payments
of more than half a billion dollars to County residents and property owners. Many of the
signatories to the Petition are among those who have benefited from BHPB’s operations, having
collectively obtained tens of millions of dollars in associated royalty revenue. Exhibit A.
Having benefitted handsomely from BHPB’s operations, it is unfair for these same property
owners to demand a road closure that will substantially increase BHPB's burden and expense

associated with those operations.

7. Petitioner Robert Oliver bought his property with knowledge of BHPB’s operations
along Oliver Road.

Petitioner Robert Oliver presently owns approximately 75 percent of the actea e abutting
the contested portion of Oliver Road. He acquired that property in August 2013, after BHPB
purchased the land where its CDP is located, after BHPB had drilled multiple wells adjacent to
the contested portion of Oliver Road, and after BHPB had installed pipelines across the contested
portion of Oliver Road. Mt. Oliver thus purchased his property with knowledge of BHPB’s
ownership of adjacent property, operations along the contested portion of Oliver Road, and
associated use of the road. It is unfair and improper for Mr. Oliver now to demand that the road
be closed based on any inconvenience he claims BHPB’s operations cause. See City of Weslaco
v. Turner, 237 S.W.2d 635, 646 (Tex. Civ. App.—Waco 1951, writ refused n.r.e.) (denyi
injunction to prevent drainage into lake where property owners built their homes near lake with
knowledge that the draina e existed as a result of local industry practice).

¢ The locations of residences are noted in red on Exhibit B,

$544972
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8. Petitioner Robert Zga ay insisted that the County spend public money maintaining
the portion of Oliver Road he now asks the Court to close nd make his private

property.

BHPB understands that Petitioners Mark and Betty Zgabay—thc only Petitioners other
than Robert Oliver with property abutting the contested portion of Oliver Road—previously
demanded that the Court authorize the expenditure of County funds to improve Oliver Road,
insisting that Oliver Road was a public road that the County was obligated to maintain at public
expense. BHPB further understands that the County complied. Having insisted that the County
spend their fellow taxpayers’ money improving what they then insisted was a public road, it is
unfair and improper for Mr, and Mrs. Zgabay to now demand that the road be converted to their

private property,

9. Most of Petitioners have no apparent interest in closing the contested portion of
Oliver Road.

BHPB notes that the addresses provided by most of the Petitioners who have signed the
Petition indicate that (1) they do not reside on surface property abutting the contested portion of
Oliver Road and (2) many of them are not even residents of DeWitt County. As such, they have
no apparent interest in closing the contested portion of Oliver Road.

10. BHPB Gathering’s status as a public utility with easement rights across the
contested portion of Oliver Road precludes discontinuing, vacating, or abandoning

the road absent further notice,

As demonstrated above, no basis exists for the Court to grant the Petition, as Petitioners
can present no viable basis for discontinuing, abandonin , or vacating the contested portion of
Oliver Road. In the event that the Court disagrees, however, BHPB respcctfully submits that the
Transportation Code requires deferral of any further action on the Petition, Specifically,
251.058(b-1) of the Transportation Code provides as follows:

Not later than the 30th day before the date an order is signed [vacating,
abandoning, or discontinuing a public road], the commissioners court shall notify
a public utility or common carrier [that has the right of eminent domain and is
using the property covered by the road for ari ht-of-way or easement purpose] of
the proposal to close, abandon, and vacate the public road or portion of the public

road.

Tex. Transp. Code § 251.058(b-1). A BHPB affiliate, BHPB Gathering, is a public utility that
has acquired permits from the County authorizing installation of gas and liquid pipelines across
the contested portion of Oliver Road, copies of which are attached as Exhibit D. To the extent
that the Court, after receiving all of the evidence and argument of interested parties, considers

554497.2
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granting the Petiti n BHPB Gathenng is enutled to at Icast thirty days® written notice prior (o
the Court’s entry of an order granting the Petition.

BHPB reiterates the value that it places on its status as a member of the DeWitt County
community and hopes to continue contributing substantial valuve to the com unity for many
years to come. The P tition before the Court threatens BHPB’s ability o do so, as the portion of
Oliver Road that Petitioners seek to close is vital to BHPB s continuing operations Closing the
contested road would serve no legitimate public or private interest. BHPB respectfully urges the

Court to deny the Petition,
Respectfull - submitted,

stin M Waggoner

JMW:d

Attachments
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AFFIDA IT OF BRIAN F. OWEN

State of Texas §
§
County of Harris §

BEFORE ME, the undersigned authority, on this day personally appeared Brian F. Owen,
who is personally know to me and being first duly sworn by me, testified upon oath as follows:

“My name is Brian F. Owen. I am over the age of I8, of sound mind, and 1 am
competent and legally capable of making this affidavit. The facts stated herein are true and
corect, based upon my own personal knowledge and review of business records of my employer

and DeWitt County public property rccords.

I'am the Senior Land Manager—Oil Production Unit of BHP Billiton Petroleum (North
America) Inc., which, together with its affiliates, is referenced in this affidavit as “BHPB.*

Together with its joint working interest owner, Devon Energy, BHPB holds oil and gas
Icases on more than 80,000 acres of land in DeWitt County (the “County®). As a result of its oil
and gas exploration and development activities, BHPB has paid more than haif a billion dollars
of royalty revenue to County residents and property owners, including tens of millions of dollars
of royalty revenue to the signatories to the pending Petition to Discontinue, Vacate and/or
Abandon a Portion of Oliver Road. In the last two years, BHPB's joint operations with Devon
have contributed more than $50 million in ad valorem tax revenue to the County. In the last two
and a half years, BHPB has made approximately $850,000 in charitable contributions to various

causes within the County.

In June 2013, BHPB affiliate BHP Rilliton Petroleum (Eagle Ford Gathering) LLC f/k/a
EagleHawk Field Services, LLC (“BHP Gathering”) purchased more than 250 acres of property
in the County to serve as the site of a Ceniral Delivery Point (“CDP") (hat would gather and
process gas and other hydrocarbons produced by surrounding wells in the County. Because
BHPB would need regular, reliable access to the CDP, both during and after construction, the
availability of public road access was critical to BHPB's decision on where to purchase property
to build the CDP. The contested portion of Oliver Road provided the safe, reliable access BHPB
sought, BHPB therefore purchased the site for its CDP and thereafier invested substantial
resources building the facility in reliance on its public access rights to use the contested portion
of Oliver Road. BHPB further spent more than $30,000 of its own funds improving Oliver
Road, including the contested portion, again in reliance on the fact that BHPB would have

continuing access to the road.

Attached as Exhibit B to BHPB’s letter in opposition to the Petition to Discontinue,
Vacate and/or Abandon a Portion of Oliver Road {the “BHPB Opposition Letter™) is a map
depicting the location of BHPB’s property in the County, where its CDP is located. The current
routc BHPB uses to access its CDP, via the contested portion of Oliver Road, appears on

554376.1
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Exhibit B in yellow. The other conceivable alternative routes include the following: (i) a route
vin Elder Road (depicted in pink on Exhibit B), (ii) a route via Cheapside (depicted in grecn on
Exhibit B), and (iii) a route via Wild Road (depicted in orange on Exhibit B). Photos that truly
and accurately depict the numbered locations noted on the map are attached to Exhibit B. Each
photo is labeled with the color of the route and the numbered location on that route that the photo

depicts.

None of the available routes other than BHPB's present route via the contested portion of
Oliver Ro1d presently constitutes a viable alternative for BHPB 1o reach its property for several
reasons. All three potential alternative routes include the northern, uncontested portion of Oliver
Road, depicted on Exhibit B in blue. This portion of Oliver Road contains a low water crossing
bridge that poses a flood risk in hcavy rain, potentially precluding access. Exhibit B, Photo Blue
9, 10. Additionally, the northern portion of Oliver Road is a heavily rutted dirt road with a sharp
tum that would require substantial improvement before it could be used in BHPB’s operations.
Exhibit B, Photo Blue 1-8. According to an estimate obtained by BHPB from a third party
construction contractor, it would cost more than half a million dollars to undertake the
improvements necessary to render Oliver Road and Elder Road a viable potential altemative

access route.

The remaining portions of all threc potential routes pose a variety of other problems,
depicted in the photographs attached to Exhibit B, including the following:

narrowness of the roads and visibility distance Hmitations make two-way
traffic hazardous; ¢.g. Photos Pink 2, 5, Orange 12, 14;
sharp turns with limited visibility; e.g., Photos Green 6, 7, 9, Orange 9, t{
trees with low-hanging branches across the road present clearance
problems; e.g., Photos Green 6, Orange 2, 4, 7, 8;

- proximity of power line poles to the roads renders navigation difficult;
e.g.. Photos Green 1, 2, 3;

- cattle guards across the road could be damaged by heavy equipment and
prevent two-way traffic; Photos Pink 3; Green 1, 4; Blue 8.

Additionally, the route via Cheapside (the green route on Exhibit B) includes a weight-restricted
bridge that cannot withstand the heavy vehicles necessary to BIHPB's operations. Exhibit B,
Photos Green 5, 8. Movcover, the routes via Cheapside and Wild Road tequire entering

Gonzales County.

Attached as Exhibit C to the BHPB Opposition Letter are a serics of maps reflecting the
distance along public roads to BHPB’s property via the routes discussed above, beginning from
the last common point for all four routes—the juncture of EM 766 and Bellevue Cemetery Road.
All alternative routes to BHPB's property are substantially longer than BHPB's current route via
the contested portion of Oliver Road. Specifically, the Elder Road route is twenty-five percent
longer than the route containing the contested portion of Oliver Road. The routes via Cheapside
and Wild Road, through Gonzales County, are substantially longer still, Closing the contested
portion of Oliver Road will thus result in greater wear and tear on larger stretches of public road.
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Closing the contested portion of Oliver Road will also increase emergency response time
to BIIPB’s property. BHPB understands from County officials that the primary emergency
response to BHPB's property would come from the Cuero Voluntee) Fire Department. The
distance that Cuero VFD first responders would be required to travel over the only other in-
County route, via Elder Road, is twenty-five percent longer than the route via the contested
portion of Oliver Road. Moreover, reaching BHPB's CDP via the Elder Road route may not be
possible year-round, given the existence of a low water crossing on this route.

During construction of its CDP, BHPB made substantially more frequent use of the
contested portion of Oliver Road. Now that construction is complete, BHPB's use of the road
has dropped off significantly. BHPB now estimates that, excluding light duty vehicles, its
current operations necessitatc sending heavy trucks (e.g., tractor trailers) across the contested
portion of Oliver Road an average of five times or less per day. The number of property owners
impacted by any inconvenienee posed by BHPB’s operations is minimized through use of the
contested portion of Oliver Road. The locations of residences along the various potentia) routes
to BHPB’s property are depicted in red on Exhibit B to the BHPB Opposition Letter. There is
only one residence along the toute via the contested portion of Oliver Road, and substantially
more along all other potential routes.

Petitioner Robert Oliver presently owns approximately 75 percent of the acreage abutting
the contested portion of Oliver Road. County real property records reflect that Mr. Oliver
acquired the property in August 2013, via a deed describing the contested portion of Oliver Road
as 8 public road. As of that time, BHPB had already (i) purchased the land where its CDP is
located, (ii) drilled multiple wells on two pads adjacent to the contested portion of Oliver Road,
and (iii) installed pipelines across the contested portion of Oliver Road. The location of pads
containing wells drilled by BHPB and operated by Dcvon appear as green cireles on Exhibit B to
the BHPB Opposition Letter.

BHP Gathering is a public utility that has acquired permits from the County authorizing
installation of gas and liquid pipelines across the contested portion of Oliver Road, copies of
which are attached as Exhibit D to the BHPB Opposition Letter.

FURTHER AFFIANT SAYETH NOT.”
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State of Texas
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BLUE
(UNCONTESTED PORTION OF OLIVER ROAD)
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